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ACQUIRED  BRAIN INJURY (ABI) 

any damage to the 
brain that occurs 

after birth 



…causes? 

 stroke 
 alcohol or other drug abuse  
 brain infection 
 neurological diseases 
 (Parkinson's  disease etc.) 
 oxygen loss (drug overdose, 
 asthma, near-drowning etc.) 
 accident or trauma 



 2003; 347,000 reported stroke  
 60,000 new strokes occur every 
 year  
 median age for stroke is around 80 
 years 

STROKE 

1 in every 5 strokes happens to a   
 person aged less than 55 

blood supply to brain stopped by clot, bleeding 



results from external force 
applied to the head 

 
 falls  

 motor vehicle accidents 

 assaults 

TRAUMATIC BRAIN INJURY (TBI) 



20,000+ TBIs  per year 



3 in 4 people with an 
ABI were aged less 
than 65 years, half 
between 15 and 34 

years of age 

2 in 3 said they 

acquired their brain 

injury when they 

were aged  <25 years 

9 in 10 said their 
ABI was caused by 
accident or injury 
(more than half of 
those on a “street, 
road or highway”)  

3 out of every 4  
were men  

over 500,000 Australians have 
acquired brain injury 



“How can you tell 

(over the phone)?” 



 paralysis 

 poor balance and coordination  

 chronic pain 

 fatigue 

 seizures (1 in 6) 

 loss of  sense of  taste or smell 
 

 vision and hearing disturbance  
 (1 in 3…dysphasia/ aphasia)  
 speech impairment (dysarthria) 

PHYSICAL DISABILITY 



“I am a stroke survivor with 
ABI…when I ring and get the bank‟s 
damn voice-recognition computer 
asking questions, it always has 
trouble understanding me. Talking to 
me is fine but the computer never 
understands my voice. I get so 
frustrated it is not a joke. I have been 
reduced to tears sometimes with 
frustration. Now the only words I say 
are „operator!‟ or „consultant!‟ to 
every question.” 



COGNITIVE DISABILITY 

 = reduced ability  
 - to learn 
 - to plan and  
 - to solve problems 

(perseveration) 

poor memory and concentration   

(2 in every 3) 



“…one memorable day  
I started the taps 
running, turned around, 
got distracted (the 
mailman came) and 
then spent quite a while 
mopping up because  
I had forgotten what  
I was doing.” 



“…new relationships are 
problematic. I have 
changed my query from 
„Do I know you?‟ to „Do 
you know me?‟  (I think 
I‟ve really upset some 
people when I used the 
former question.)”  



(dementia; “age-related brain failure”)  

memory, thinking, language, judgment, behaviour 

Alzheimer‟s disease = 50%-70%  

2009: 245,400  
2050: 1.3 million 

2060s = $83billion 
(10% of  health/ RAC spending) 



1999 study: 94 people with mild, 
moderate, severe ABI – use of ATMs… 

“had difficulty…” 
 
▪ 41% - inserting the card 
 the correct way 
▪ 34% - remembering 
 PIN number 
▪ 23% - remembering 
 correct order of  
 PIN numbers 
▪ 20% - taking the card, 
 money or receipt 
 
(1 in 3 never use an ATM) 

“…anxiety was a 
significant issue for a 
number of  participants 
who required constant 
reassuring during the 
testing….some 
participants were very 
aware of  people 
behind them in the 
queue and this acted 
to heighten their 
anxiety.” 



“CHALLENGING BEHAVIOUR” 

for 2 out of  3, the most  disabling 

 increased irritability 

 poor impulse control 

 verbal and physical 

 aggression 

 disinhibition 



 68% said they had problems 
 “understanding the 
 instructions and forgetting 
 the instructions” 
 
▪ 42% had difficulty “pressing 
 the appropriate button” 

1999 study: 94 people with mild, moderate, 
severe ABI – use of  telephone Interactive 

Voice Response units (IVRs)of  A 



“…the trend toward multiple-choice 
menus puts intolerable strain on ABI 
survivors – „if you have an inquiry 
regarding your credit card, press 1‟ 
etc. For many people with an ABI, the 
demand on them to make a choice 
from computerised menus is invariably 
made far too quickly, so they have to 
press „x‟ number to have the menu 
repeated, again and again, which only 
exacerbates my son‟s growing 
infuriation.” 



“How can you 

know (when they 

won‟t tell, and I 

can‟t ask)?”  



…prime of life… 

the “invisible”  disability  

3 in 4 make a good physical  recovery 

  effects: ABI or the “person”? 
 short-term memory = inattention, low 
 intelligence? 
 fatigue = laziness? 
 irritability = “personality”? 

TBI; 10 times as common as spinal injury. 
 Produces, on average, 3 times the level 
 of  disability. 



 up to 90% return to care of  family; 
 average costs of  care for severe TBI - over 
 $100,000 per year; 
 only 40% of  people were employed 5 years post-
 injury; 
 second lowest representation (of  all people with a 
 disability) in employment; 
 2 out of  3 people had to make changes to the 
 leisure activities they pursued; 
 half  reported they had lost friends, become more 
 socially isolated since injury; 
 changes in sexual function – reduced libido, 
 impotence etc.; 
 over half  of  all marriages involving a partner with a 
 TBI  dissolved within 6 years of  injury; 
 60% likelihood of  major mental illness during 
 lifetime… 



…roughly two in every three traumatic 

brain injuries are compensable 

(…clients of  the Office of  the Public Advocate 

Victoria, 2008-2009: )   

 

34% had dementia 

16%  had an ABI 
17% had a mental illness 



“…incapable of dealing,  
in a reasonably competent 
fashion, with the ordinary 

affairs of man…” 

plain 

English? 

“…an innocent party who, 
though not deprived of an 

independent and voluntary will, 
is unable to make a worthwhile 
judgment as to what is in their 

best interests…” 

“access”? 

(physical-

sensory) 

“incapacity” 1? 

“presents well” 



“…if  one party to a contract suffers a special 
disadvantage and this is sufficiently evident to 
the other, it will be unconscionable for that 
other party to procure or accept an agreement 
that is not fair and just… 

…Knowledge of  the disadvantage is essential 
to relief  for unconscionable dealings in equity, 
but the knowledge can be actual or 
constructive… 

…If  the disadvantage and awareness of  it are 

established, the onus is in the stronger party to 

show that the transaction is fair and just.” 



“My client  has an ABI and was in trouble with 
a bank loan.  The bank manager said to his 
disability advocate „I thought he seemed a bit 
simple‟.  Payment plans were put in place.  
Loan papers were sent to Legal Aid because 
the advocate thought he‟d be better off 
becoming a bankrupt.  However, you cannot 
become a bankrupt unless you have legal 
capacity to understand what that means.  
Bank was in touch with me recently after 6 
months so loan is still live and he has 
obviously defaulted.” 

notice of  incapacity - constructive? 



“My client was receiving letters of demand from a 
lender regarding a debt on a 'store card' following 
purchase of a stereo. At time of purchase he made 
the salesperson aware he did not understand the 
terms of his contract. We told the lender we believed 
the contract was  unenforceable. However, our 
client still wanted to settle the debt. The lender then 
required that our client purchase money orders from 
a post office, even though he; did not live anywhere 
near one, did not drive, did not live near public 
transport and had major memory difficulties. Our 
client continued to receive phone calls from the 
lender pressuring him to pay on time, despite this 
office communicating with them on over 30 
occasions regarding our client‟s cognitive status.” 

notice of  incapacity - constructive? 







whose “fault”? 

the “story”? 

2 in 5 people 
with an ABI show 

limited insight 
into the nature, 

extent and range 
of their 

impairments 

 low income 
 low levels of 
 education  
 poor housing 
 histories of abuse 
 and neglect,   
parental alcohol 
 and other drug 
 abuse 
marital 
 breakdown... 

“incapacity”2? 



“the illegal or improper 
exploitation or use of 

funds or resources of the  
older person” 

…wealth held now 
by Australian ≥ 65 

years = 22 % 
 

 47 % by 2030 

…fastest growing 
segment of the 

Australian 
population  

= 85 years and over 

“incapacity” 3? 

“…the improper use 
by the ascendant 

person of  such 
ascendancy for the 

benefit of  himself  or 
someone else…” 

“inheritance impatience” 



“incapacity” p.s. 

ABA‟s “The Code of  Banking Practice”  

“We recognise the needs of  elderly customers and 
customers with a disability to have access to 

transaction services, so we will take reasonable 
measures to enhance their access to those services.” 

“…licensees do not provide or suggest unsuitable 
credit to a  consumer…licensees will have to make an 
assessment to ensure that any credit contract meets 
the consumer's requirements; and that they have the 

capacity to repay the financial obligations.” 

National Consumer Credit Protection Act 2009 



www.braininjuryaustralia.org.au 
 

nick.rushworth@braininjuryaustralia.org.au 
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